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IN THE 


United States Court of Appeals 

Fob the District of Columbia 


April Term, 1943 


No. 8485 


BURMAN PROPERTIES, INC., Appellmt 

vs. 

THEODORE J. EISEMAN, Appellee 


BRIEF FOR APPELLANT 


Jurisdictional Statement. 

In the District Court of the United States for the Dis¬ 
trict of Columbia the appellee, Theodore J. Eiseman, plain¬ 
tiff below, filed complaint against Adlai Mann, Trustee, 
Burman Properties, Inc. and Dr. William J. Thompkins, 
Recorder of Deeds, defendants below, seeking specific per¬ 
formance of an agreement by which a strip of land was con¬ 
veyed to Mann, as trustee, in trust to reconvey to Eiseman 
or to Burman, depending upon the performance of an act 
by Burman within a time limited. Eiseman also asked 
that there be expunged from the land records of the District 
of Columbia a certain supplemental lease agreement be¬ 
tween Burman and Standard Oil Company, but this claim 
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was abandoned. There was a trial upon stipulation, a find¬ 
ing for the plaintiff Eiseman and final judgment divesting 
Mann and Burman of the disputed land and ves-ting title in 
Eiseman. The defendant Burman appealed. 

Statement of Case. 

November 20, 1939, Burman obtained an option to pur¬ 
chase certain parcels of land in the District of Columbia 
designated separately Parcels 150/27, 150/30 and 150/29. 
(Original Exhibit captioned “Plat of Survey.) (Appel¬ 
lant’s Appendix P. 24.) The parcel intervening between 
150/30 and 150/29 is owned by Capital Transit Company, 
not a party to these proceedings. The parcels mentioned, 
are contiguous and taken as an entirety are bounded on the 
south by Penning Road, on the east by Seventeenth Street 
and on the west by Maryland Avenue. On the north the 
group is bounded by land owned by others. If the Capital 
Transit Company, whose land was improved to such an 
extent that an alley could only be projected through its 
parcel by the removal of the improvements, and there was 
no evidence that the Capital Transit Company would join 
in such project, an alley consisting of the north 16-foot 
strip of the above parcels could have been opened extend¬ 
ing along the entire north part of the land from Seventeenth 
Street to Maryland Avenue serving all of the above- 
mentioned parcels. (Appellant’s App. -SSr) / 7 V ^ 

Parcel 150/29, at the corner of Benning Road and Seven¬ 
teenth Street, was improved by a gas station occupying a 
portion only of the parcel. On November 20,1939, Burman 
leased the gas station to Standard Oil Company. In the 
lease the property covered by the lease and embraced in 
150/29 was described in the body of the lease as extending 
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115 feet along Seventeenth Street and 100 feet on Benning 
Road. By this description, the north 16-foot strip of parcel 
150/29 was included in the grant. However, the lease also 
provided that the property described was outlined in a 
blueprint annexed to the lease bearing the approval of the 
lessee. The blueprint described the area covered by the 
lease as 100 feet on Benning Road and 99 feet on Seven¬ 
teenth Street. This had the eifect ot e^luding the north 
16-foot strip. (Appellant’s App. (Original Ex¬ 

hibit, Tr. 37 to 60, description 37.) 

Thus, the varying descriptions gave rise to a dispute over 
the 16-foot strip. 

In this situation, Eiseman contracted with Burman on 
January 20, 1940, to purchase the property described in 
the lease. The contract of sale described the dimensions 
of land covered by the contract as 100 by 99 feet. The con¬ 
tract also provided “lease to be assigned to purchaser at 
settlement,” (Appellant’s App.-Sir) (Original exhibit, 
Tr. 36.) 

When the parties met to settle the accounts of the pur¬ 
chase it "was observed that the north 16-foot strip was in 
dispute. Burman announced that he desired the 16-foot 
strip as a reservation for a public alley. Because of the 
discrepancy in description, Eiseman refused to complete 
the purchase. Burman then proposed that the 16-foot 
strip be conveyed to Mann, Trustee, in trust, that if within 
a time limited, viz., within eleven months, the Standard 
Oil Company, lessee, would release the strip of land from 
the operation and effect of the lease, the disputed strip 
would be conveyed to Burman; otherwise, to Eiseman. 
This was done on April 11, 1940. (Appellant’s App.- 6 " Q :) d 
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On April 10, 1941, the Standard Oil Company wrote to 
Burman stating that it would release the disputed land. 
(Original exhibit, Tr. 33.) 

On May 15, 1941, one year, two months and thirteen 
days after the conveyance to the trustee, the Standard Oil 
Company executed and deliver^^to Burman a written 
instrument (Appellant’s App. 4-14) purporting to release 
the 16-foot strip of land in dispute. The release was re¬ 
corded among the land records of the Qistrict of Colum¬ 
bia on June 21,1941. (Appellant’s App. 2 - te <»r) 

Deeming the delivery of the lease by Standard Oil Com¬ 
pany beyond the time limited a noncompliance with the 
terms of the agreement between Burman and Eiseman the 
latter demanded a conveyance by Mann to himself. Upon 
refusal the suit followed. 

The court found (Appellant’s App.that: (1) Bur¬ 
man leased the premises to Standard Oil Company, the 
lease referring to the lot as containing 100 feet by 115 feet; 
(2) that Burman contracted to sell to Eiseman, the contract 
giving the dimensions of the lot as 100 feet by 99 feet and 
by the same instrument agreed to assign the lease to the 
purchaser; (3) that Burman executed a deed of trust con¬ 
veying the 16-foot strip to Mann, the trustee, in trust that 
if Burman procured a supplemental lease releasing the 
strip within eleven months from April 11, 1940, to convey 
the strip to Burman; otherwise, to Eiseman; (4) that the 
purported release of the strip was not executed by Stand¬ 
ard Oil Company until May 15,1941 and recorded June 25, 
1941, one year, two months and thirteen days from April 
11, 1940. 

(1) Thereupon, the court concluded, as a matter of law 

(Appellant’s App."!^ that the description in the lease, viz., 
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100 feet by 115 feet controlled over the description on the 
annexed plat; (2) that the sale contract was intended to 
give the purchaser the leasehold rights and a lot of dimen¬ 
sions of 100 feet by 115 feet; (3) that no supplemental 
lease was actually executed; (4) that the instrument pur¬ 
porting to release the 16-foot strip executed by Standard 
Oil Company was neither a release nor a supplemental 
release, and that Eiseman vras entitled to the 16-foot strip, 
"i^ereupon, the court ordered judgment (Appellant’s App. 

divesting the trustee,- Mann, and Burinan of the dis¬ 
puted strip and vesting it in Eiseman. 

Statement of Points. 

1. The variance in the quantity of land between the de¬ 
scription in the body of the lease and the annexed blue¬ 
print was resolved into an agreement by the parties that 
the blueprint should control. 

2. It was the intention of the parties that the purchaser 
should receive the quantity of land described in the blue¬ 
print ; that is disclosed by the conveyance to the trustee. 

3. The contract of sale described the dimensions as 100 
feet by 99 feet and that was all the purchaser contracted 
to get. 

4. The sole issue was whether Burman should have the 
strip, the release being obtained within the time limited, 
or on default, Eiseman to have it. 

5. Actually, the requirement that the release be ob¬ 
tained within the time limited was a formal, immaterial 
requirement; substantially, Burman performed his con¬ 
tract; namely, he procured the release. 

6. The agreement to convey to the trustee, to be recon¬ 
veyed upon the procurement of a release, is the agreement 



6 


involved in this case. The contract for the purchase of the 
land is collateral. Actually, the agreement amounts to the 
imposition of a penalty. 

Summary of Argument. 

The real issue in this case is, whether in the supple¬ 
mental agreement between Burman and Eiseman involving 
the disputed strip, time was of the essence of the contract. 
It was not. 

Usually the principle is applied in cases where, for ex¬ 
ample, the contract to buy land involves mutual valuable 
considerations moving from both parties. But the agree¬ 
ment to convey the disputed strip to the trustee, involved 
a valuable consideration passing from Burman, but none 
from Eiseman. Eiseman was to get, upon a failure to 
obtain a release, something he had not bargained for, nor 
paid for. 

The discrepancies in the description of the quantity of 
land between the lease and the annexed blueprint is not in¬ 
volved. By their subsequent agreement to convey to a 
trustee, the parties acknowledged that it was not intended 
that the disputed strip pass in the purchase of the land. 
By the same token, the description of the land in the con¬ 
tract was not changed by a further statement in the con¬ 
tract that the lease was to be assigned. 

The requirement that Burman convey the 16-foot strip, a 
requirement not called for in his contract of sale, if the re¬ 
lease was not obtained in time, was nothing more than an 
imposition by the purchaser of a penalty; the purchaser 
refused to complete the sale unless this was done. 

Burman agreed to obtain the release within eleven 
months; instead, the time extended to one year, two months 
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and thirteen days, but the release was eventually obtained. 
By reason of the delay, not disproportionate, Eisenian suf¬ 
fered not the least change in position. 

This is not a case where land is subject to decided, fre¬ 
quent and drastic changes or fluctuations in value. There 
was no change of circumstances affecting the rights, in¬ 
terests or obligations of the parties. When the release 
was finally obtained, the position of Eisenian was not one 
bit different in any respect than it was on the date of the 
conveyance to the trustee. The strip was of no value to 
Eisenian except that at some future time it would become 
an important and vital segment in a proposed continuous 
public alley. It was of no importance to the operation of 
the gas station which abutted on two streets. To the owner 
of the other parcels it was a bar to a through alley con¬ 
necting Maryland Avenue and Seventeenth Street. 

The agreement to convey to the trustee contained a pro¬ 
vision that if a release of the strip by Standard Oil Com¬ 
pany was obtained within eleven months, the trustee should 
convey to Burman, otherwise to Eiseman. Thus, the agree¬ 
ment contained a provision by which property for which 
the buyer paid no consideration was forfeited without re¬ 
gard to any damages that the purchaser might suffer; 
indeed, he suffered none. 

Argument. 

The Eiseman suit was predicated upon this, and no more: 
That Burman did not obtain the release within eleven 
months. Such was the purpose of Eiseman as disclosed by 
his pleading (Appellant’s App, 1-5). Indeed, he prayed 
for a mandatory injunction to require the Recorder of 
Deeds for the District of Columbia to expunge the so-called 
release from the land records (Appellant’s App. 4-5). 
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Burman answered stating that the time limited in the 
agreement was arbitrarily fixed and that it was not in¬ 
tended that time be of the essence of the agreement (Ap¬ 
pellant’s App. therefore, the issue was whether 

time was of the essence of the agreement. But, it was not 
expressed by the parties that time was of the essence of 
the agreement, nor do the circumstances disclose that sucii 
"was the intention of the parties. The general principle 
covering this doctrine is well stated in Secombe v. Steele, 
20 How. (U. S.) 95-104: 

A contract is undoubtedly construed alike both in 
equity and at law; nay, more—a court of law is the 
proper tribunal for determining the construction of it. 
But courts of equity make a distinction in all cases be¬ 
tween that which is matter of substance and that which 
is matter of form; and if it find that, by insisting on 
form, the substance will be defeated, it holds it to be 
inequitable to allow a person to insist on such form, 
and thereby defeat the substance. For instance, A has 
contracted to sell an estate to B, and to complete the 
title by the 25th of October; but no stipulation is intro¬ 
duced, that either party considers time of the essence 
of the contract. A completes the title by the 26th; at 
law, the contract is at an end, and B may bring an 
action for the nonperformance of the contract, and 
obtain damages for the breach; but equity holds, that 
unless B can show that the delay of twenty-four hours 
really produced some injury to him, he is not to be per¬ 
mitted to bring this action or to avoid the performance 
of the contract; not, certainly, on the ground that the 
25th of October w’as not a part of the contract, but on 
the ground that it is unjust that B should escape the 
performance of a contract which has been substantially 
perfonned by A, by reason of some omission in a for¬ 
mal but immaterial portion of it. 

It is urged here that the agreement which Eiseman sought 
to enforce was an agreement to obtain a release within a 
limited time; the agreement of sale was merely collateral. 
Therefore, questions involving the element of damages or 



9 


consideration for the agreement, and the like, should be 
directed to this agreement, and not to the agreement of 
sale.' The substance of the agreement was the procurement 
of the supplemental lease by which the Standard Oil Com¬ 
pany would quit-claim any right it might have acquired by 
reason of the lease; the form was that such release be ob¬ 
tained within eleven months. When the release was ob¬ 
tained, there was substantial performance. 

This is not a case where a delay in the performance of 
a contract may atfect substantially the rights of the par¬ 
ties. It was not a sale of the 16-foot strip. In any event, 
there was no sufficient consideration moving from Eiseman 
to Burman. But, assuming that the principle stated in 
Waterman v. Banks, 144 U. S. 394-403, is applicable, yet 
this land was not of such nature that time could become of 
the essence of a contract to transfer it: 

* • • Time may become of the essence of a con¬ 
tract for the sale of property not only by the express 
stipulation of the parties, but from the very nature of 
the property itself. This principle is peculiarly ap¬ 
plicable where the property is of such character that it 
will likely undergo sudden, frequent or great fluctua¬ 
tions in value. • • • 

The principle announced in Brown v. Guarantee Trust 
Company, 128 U. S. 403-414, is not applicable; 

And even when time is not, thus, either expressly 
or impliedly, of the essence of the contract, if the party 
seeking a specific performance has been guilty of gross 
laches, or has been inexcusably negligent in performing 
the contract on his part; or if there has, in the inter¬ 
mediate period, been a material change of circum¬ 
stances, affecting the rights, interest or obligation of 
the parties; in all such cases courts of equity will re¬ 
fuse to decree any specific performance, upon the plain 
ground that it would be inequitable and unjust. 

Now, with respect to the principle announced in the last 
cited case, what material change of circumstances, affecting 
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the rights, interest and obligation of the parties, has oc¬ 
curred during the period between the time fixed for per¬ 
formance and the time of actual performance? The time 
limited for procuring the lease was eleven months. Ac¬ 
tually, the lease was obtained in fourteen months, eleven 
days. Eiseman went into possession by virtue of the con¬ 
veyance to him of the land under the original contract of 
sale and the assignment to him of the lease. During the 
intermediate period he suffered no change in position, there 
was no change in circumstances affecting his rights, interest 
or obligation. In fact, under all the circumstances of the 
case, if the release had never been obtained, it is doubtful 
that Eiseman would have suffered any loss at all. He sim¬ 
ply would have been in the position of a landlord whose 
tenant occupied more land than the landlord had the power 
to grant. In the landlord's reversion, there would have 
been only the land which the landlord owned. At most it 
might be a defect in title but this situation could never 
arise since the release was actually obtained and recorded 
among the land records. 

Actually what Eiseman was attempting to accomplish 
by his suit was the imposition of a penalty for failure to 
perform the agreement. In other words, because Burman 
had delayed for a period of three months, eleven days he 
forfeited the 16-foot strip which Eiseman never expected 
to get under the original contract of sale and was not en¬ 
titled to. In estimating the damage Eiseman suffered, or 
could have suffered, by reason of the breach, no considera¬ 
tion should be given to the fact that he did not obtain the 
strip; the damages should be measured by what loss he 
incurred by reason of the delay. By all the authorities, 
this transaction resulted in an imposition of a penalty im¬ 
posed for non-performance of a contract, and as such will 
not be enforced in equity. The general principle is thus 
stated in 23 American Jurisprudence^ p. 624, sec. 29: 



11 


As distinguished from liquidated damages, a penalty 
is a sum inserted in a contract, not as the measure of 
compensation for its breach but rather as a punish¬ 
ment for default or by way of security for actual dam¬ 
ages which may be sustained by reason of nonperform¬ 
ance, and it involves the idea of punishment. It is the 
payment of a stipulated sum on breach of contract, ir¬ 
respective of the damage sustained. Such payment is 
in tcrrorem of the offending party. 

The damages fixed for breach of this contract are wholly 
and unconscionably disproportionate to the injury. C, B. 
d Q. Railway Company v. Dockery, 195 F. 221,115 C. C. A. 
173. Kothe v. R. C. Taylor Triist Company, 50 S. Ct. 142, 
280 U. S. 224, 74 L. ed. 382. 

In this case the contract fixed the damages for breach as 
a forfeiture of the entire 16-foot strip, the injury which 
Eiseman might have sustained by reason of the breach 
is nil. 

Any provision by which property is forfeited without 
regard to actual damages suffered would be an unenforcea¬ 
ble penalty. Ehhert v. Mercantile Trust Company of Cali¬ 
fornia, 2 P. (2d) 776, 213 Cal. 496. 

The case is analogous to one by which the owner of two 
lots contracts to sell one and an apparent defect in title 
having arisen, the purchaser requires the seller to either 
remedy the defect within a limited time or forfeit the other 
lot. In such case, there isn’t any doubt that a court of 
equity would hold the contract one for a penalty and unen¬ 
forceable. 


Conclusion. 

The contract involved in this suit was an agreement to 
convey a disputed strip of land to a trustee, to be recon¬ 
veyed upon the performance of an act by the grantor within 
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a time limited. The original contract between the parties 
was collateral. The act was performed but not within the 
time. All the circumstances indicate that time was not of 
the essence of such agreement. The parties did not, in 
their agreement, expressly provide that time should be of 
the essence. The act was performed. The demand that 
the land be nevertheless conveyed amounts to the imposi¬ 
tion of a penalty for a delay, not disproportionate, and not 
resulting in a change of position of the parties, nor affect¬ 
ing their rights, interests and obligations. All of the facts 
were before the court by documentary evidence and stipu¬ 
lation. The judgment of the court below should be re¬ 
versed and the case remanded with instructions to enter 
judgment for the defendant Burman Properties, Inc. 

Respectfully submitted, 

JACOB N. HALPER, 

1511 K Street, N. W., 
Washington, D. C., 
Attorney for Appellant, 
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1 IN THE DISTRICT COURT OF THE UNITED 

STATES 

FOB THE District of Columbia. 


Theodore J. Eiseman, 3568 Appleton 
Street, North West, Washington, D. 
C., 

Plaintiff, 

vs. 

Adlai Maftn, Woodward Building, 
Washington, D. C., Burman Prop¬ 
erties Inc., Woodward Building, 
Washington D. C., and Dr. Wh^ 
LIAM J. Thompkins, Recorder of 
Deeds of the District of Columbia, 

Defenda/nts. 


Complaint for Specific Performance, Declaratory 
Judgment, and Mandatory Injunction. 

Filed Aug. 20, 1941. 

1. The jurisdiction of the Court is invoked under Title 
25 of the Code of the District of Columbia, relating to the 
powers of trustees and the general authority of this Court 
to determine matters regarding title to real estate situate 
in the District of Columbia. 

2. The plaintiff, Theodore J. Eiseman, is a citizen of 
the United States and a resident of the District of Co¬ 
lumbia. 

3. Defendant Adlai Mann is a resident of the District 
of Columbia. Defendant Burman Properties Inc. is a 
Delaware corporation doing business in the District of 


Civil Action 
No. 12695. 


2 


Columbia. Defendant Dr. William J. Tompkins is an in¬ 
dividual and is sued as the Recorder of Deeds for the Dis¬ 
trict of Columbia. 

4. On or about April 11, 1940, defendant Burman 
Properties Inc. executed a deed in trust in writing convey¬ 
ing to defendant Adlai Mann as trustee, a certain parcel 

of real estate fully described in said deed in trust a 
2 copy of which is annexed hereto as Kxhibit A. The 

said land referred to in the aforesaid deed in trust 
was at the time of its conveyance to defendant Adlai 
Mann, trustee, by defendant Burman Properties Inc. and 
is now unimproved real estate. That said real estate 
described above was part and parcel of a tract of land now 
improved by a gasoline service station under lease to the 
Standard Oil Company of New Jersey, a Delaware cor¬ 
poration; plaintiff further alleges that defendant Burman 
Properties Inc. after first leasing said gasoline service 
station to the Standard Oil Company of New Jersey, con¬ 
veyed his entire right, title and interest in said land 
described for purposes of taxation as lot 150/29 to plain¬ 
tiff by fee simple deed under date of April 11,1940. 

5. That said deed in trust did vest in the defendant 
Adlai Mann as trustee, the following described real estate 
situate in the District of Columbia, namely: Part of *‘Lone 
Meadows: beginning on the westerly line of 17th Street 
at a point 99 feet Northerly from the intersection of said 
Westerly line with the Northerly line of Benning Road and 
running thence Northerly on the west line of 17th Street, 
16 feet to the Northerly line of the land conveyed to David 
H. Moffat by Deed recorded in Liber 2699 at folio 49 
of the Land Records of the District of Columbia; thence 
Westerly parallel with the Northerly line of Benning Road 
100 feet; thence Southerly parallel with West line of 17th 
Street, 16 feet; thence Easterly 100 feet to the be^nning. 
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6. That the deed in trust attached hereto as Exhibit A 
contains the following provisions: “TO HAVE AND TO 
HOLD said land and premises until recordation of the sup¬ 
plementary lease between Burman Properties Inc., and the 
Standard Oil Company of New Jersey, and then reconvey 

said land and premises to said Burman Properties 
3 Inc., provided, however, that if the aforesaid supple¬ 
mentary lease shall not be executed and recorded 
among the land records of the District of Columbia with¬ 
in 11 months from the date hereof then to forthwith convey 
said land to Theodore J. Eiseman without further con¬ 
sideration.^^ 

7. On April 11, 1941 a supplementary agreement in 
writing was prepared between Burman Properties Inc., 
and the Standard Oil Company of New Jersey, a Delaware 
corporation, a copy of which is annexed hereto as Exhibit 
B and is the same instrument referred to in Exhibit A, 
said Exhibit B having been executed on May 15, 1941. 

8. Under date of April 13, 1941, plaintiff did communi¬ 
cate with the Standard Oil Company of New Jersey to in¬ 
quire whether or not the supplementary agreement at¬ 
tached hereto and marked Exhibit B had been executed 
and recorded within eleven (11) months from April 11, 
1940. On June 4th, 1941 by letter, the Standard Oil Com¬ 
pany of New Jersey advised the attorney for the plain¬ 
tiff, that the said supplementary agreement above referred 
to was not executed between it and the said Burman 
Properties Inc. until May 15,1941, a period of thirteen (13) 
months and four (4) days after the execution of the deed 
in trust. 

9. Plaintiff further avers that said supplementary 
agreement was never recorded by the Standard Oil Com- 
■ pany of New Jersey in the Office of the Recorder of Deeds 
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for the District of Columbia; but on the other hand alleges 
upon information and belief that said supplementary agree¬ 
ment was recorded by defendant Burman Properties Inc. 
in the said Recorder of Deed Ofl&ce for the District of 
Columbia on the 17th day of June 1941, a period of four¬ 
teen (14) months and six (6) days after the execution of 
said deed in trust to said Adlai Mann, trustee. 

10. That on June 16, 1941, plaintiff by his attor- 
4 ney, requested said defendant Adlai Mann to convey 
said land to said plaintiff his heirs and assigns, as 
in said deed in trust provided, but the defendant Adlai 
Mann refused to convey the said land to the said Theodore 
J. Eiseman on the ground that he was notified by the said 
defendant Burman Properties Inc., not to convey the said 
property to the plaintiff. 

11. The said Adlai Mann is willing to convey the afore¬ 
said strip of land to the plaintiff herein, provided the de¬ 
fendant Burman Properties Inc. consents to such con¬ 
veyance, but the said defendant Burman Properties Inc. 
refuses to consent to the conveyance of said land to the 
said plaintiff. The said defendant Mann, who is merely 
a trustee under said deed in trust, and has no financial in¬ 
terest therein, has stated that he would not convey the 
property either to the plaintiff, or to the defendant, Bur¬ 
man Properties Inc., until a decree is passed by this 
Honorable Court giving him specific instructions regard¬ 
ing his duties under his trusteeship, or declare to which 
of the said parties he should convey said land. 

WHEREFORE, plaintiff prays; 

1. That the defendant Adlai Mann be required to speci¬ 
fically perform his duty as trustee under the deed in trust 
attached hereto as Exhibit A and transfer over to the 
plaintiff all of his right, title and interest in the real estate 
described therein. 
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2. That the plaintiff be granted a declaratory judgment 
to the effect that the said Burman Properties Inc. be de¬ 
creed to have no interest in the strip of land described in 
the attached supplementary agreement. 

3. That the plaintiff be granted a mandatory injunction 
requiring Dr. William J. Thompkins, Recorder of Deeds 

for the District of Columbia, to expunge from the 
5 Records the aforesaid supplementary agreement 
dated May 15th, 1941. 

(s) THEODORE J. EISEMAN, 

(s) Lawrence J. Mills, Jr., 

Attorney for Plaintiff, 

613-15th Street, North West, 

Washington D. C. 


EXHIBIT A. 

6 THIS DEED IN TRUST 

Made this 11th day of April in the year Nineteen hun¬ 
dred and forty, by and between BURMAN PROPERTIES, 
INC., a corporation organized under the laws of the State of 
Delaware, party of the first part; and ADLAI MANN, trus¬ 
tee, of the District of Columbia, party of the second part. 

WHEREAS, the said party of the first part by an instru¬ 
ment bearing date on the 20th day of November, 1939 did 
execute a lease to the Standard Oil Company of New Jer¬ 
sey (a Delaware Corporation) demising to said Company a 
parcel of land at the northwest intersection of Benning 
Road and 17th Street fronting 100 feet on said Benning 
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Eoad and 115 feet on 17th Street; but the intention of both 
parties to said Deed of Lease was to demise said parcel to a 
depth of 99 feet and not 115 feet; and a supplementary 
lease correcting the description contained in the original 
lease and reducing the depth of the leased property to 99 
feet has been prepared and is now in the possession of said 
Oil Company and is expected to be executed shortly; and 
this Deed in Trust is intended to be effective only until such 
supplementary lease is recorded and conveys the following 
described property, situated in the District of Columbia, 
namely; Part of “Long Meadows; beginning on the Wester¬ 
ly line of 17th Street at a point 99 feet Northerly from the 
intersection of said Westerly line with the Northerly line 
of Benning Road and running thence Northerly on the west 
line of 17th Street, 16 feet to the Northerly line of the land 
conveyed to David H. Moffat by Deed recorded in Liber 
2699 at folio 49 of the Land Records of the District of 
Columbia; thence Westerly parallel with the Northerly line 
of Benning Road 100 feet; thence Southerly parallel 
7 with West line of 17th Street, 16 feet; thence Easter¬ 
ly lOO feet to the beginning. 

TO HAVE AND TO HOLD said land and premises until 
recordation of the Supplementary Lease between Burman 
Properties Inc. and the Standard Oil Company of New Jer¬ 
sey and then to reconvey said land and premises to said 
Burman Properties Inc., provided, however, that if the 
aforesaid Supplementary Lease shall not be executed and 
recorded among the Land Records of the District of Colum¬ 
bia within 11 months from date hereof then to forthwith 
convey said land to Theodore J. Eiseman, his heirs and as¬ 
signs, without further consideration. 

IN TESTIMONY WHEREOF, on the day and year first 
hereinbefore written, the said Burman Properties Inc. has 
caused these presents to be signed in its corporate name by 
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Louis Burinan its President attested by Paul I. Burman its 
Secretary and its corporate seal to be hereunto afl&xed, and 
does hereby constitute and appoint Louis Burman its true 
and lawful Attorney in fact, for it and in its name to ac¬ 
knowledge and deliver these presents as its acts and deed. 

BUEMAN PROPERTIES INC. 

By (signed) Louis Burman, 

President. 

Attest; 

(Signed) Paul I. Burman, 

Secretary. 


District of Columbia: To Wit: 

I, JOHN H. STADTLER, a Notary Public in and for the 
said District do hereby certify that Louis Burman who is 
personally well known to me as the person named as Attor¬ 
ney in fact in the foregoing and annexed Deed, bearing date 
on the 11th day of April A. D. 1940, to acknowledge the 
same, personally appeared before me in said District, 
8 and as Attorney in fact as aforesaid, and by virtue of 
the authority vested in him by said Deed, acknowl¬ 
edged the same to be the act and deed of Burman Properties 
Inc. the corporation-grantor therein, and delivered the same 
as such. 

Given under my hand and seal this 11th day of April A.D. 
1940. 

(Signed) JOHN H. STADTLER, 
D.C. Notary Public. 
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EXHIBIT B. 

9 This agreement, made this 15th day of May, 1941, 

by and between the Standard Oil Company of New 
Jersey, a Delaware Corporation, having an office at 261 
Constitution Avenue, North West, Washington, D. C. here¬ 
inafter called lessee, and Burman Properties Inc., a Dela¬ 
ware Corporation, having an office in the Woodward Build¬ 
ing, in the City of Washington, District of Columbia, here¬ 
inafter called lessor. 

WHEREAS, by indenture of lease dated October 20, 
1939 and recorded among the land records of the District of 
Columbia, in Liber No. 7479, Folio 205, said lessor, demised 
and leased, unto said lessee for a period of ten years, begin¬ 
ning January 1,1940 and ending December 31,1949, the fol¬ 
lowing described property: Beginning at a point on the 
West property line of Seventeenth Street at the intersec¬ 
tion at right angles of said West property line of Seven¬ 
teenth Street with the North property line of Benning Road 
in a Westerly direction a distance of 100' to a point, thence 
at right angles and in a Northerly direction to said North 
property line of Benning Road a distance of 115' to a point, 
thence at right angles and in an Easterly direction a dis¬ 
tance of 100', to said. West property line of Seventeenth 
Street, thence along said West property line of Sevententh 
Street at right angles and in a Southerly direction a dis¬ 
tance of IIS' to the point of beginning, said property being 
located at the Northwest corner of Seventeenth Street and 
Benning Road, Northeast, and known for purposes of taxa¬ 
tion as part of Parcel 150/25—. 

together with all rights of way, easements, driveways and 
street front privileges thereunto belonging and together 
with all the buildings, improvements and equipment there¬ 
on or connected therewith, and the service station 
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10 building and facilities Hereinafter referred to, includ¬ 
ing the property listed under Schedule (page 2) 
hereto annexed. 

WHEREAS, said lessor desires to release a sixteen feet 
strip of land on the rear of the hereinabove described prop¬ 
erty running parallel with Benning Road and beginning at 
17th Street, more particularly hereinafter described, from 
the legal operation and effect of the aforesaid lease, and ' 

WHEREAS, said lessee has agreed to release the here¬ 
inafter described, strip from the legal operation and effect 
of said lease. 

NOW, THEREFORE, WITNESSETH, that for and in 
consideration of the sum of $1.00 and other good and valua¬ 
ble consideration the said lessee does hereby remise, re¬ 
lease and relinquish, quitclaim and convey unto said lessor 
from the legal operation and effect of the aforesaid lease 
the following described piece and parcel of land situate in 
the District of Columbia described as follows; Beginning 
for the same on the west side of Seventeenth Street, at a 
point distant 99' northwesterly from the corner formed by 
the intersection of the west property line of Seventeenth 
Street and the north property line of Benning Road, and 
running thence northerly, binding on the west property line 
of Seventeenth Street 16' to a point thence west and parallel 
to Benning Road 100' to a point, thence South and par¬ 
allel to Seventeenth Street 16' to a point, thence East and 
parallel to Benning Road 100' to the place of the beginning, 
being a portion of the above described lot of ground which 
was leased by the lessor to the lessee on October 20,1939 as 
aforesaid. 

Together with all right-of-way, easements, driveways and 
street front privileges thereunto belonging or in anywise 
appertaining thereto, to have and to hold the above 
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11 described lot of ground and premises unto the lessor 
free, clear and discharged from the legal operation 
and effect of the aforesaid lease to the same extent as if 
said lease had never been made, 

It is hereby covenanted and agreed, however, that the 
property hereby released shall not be used, for any other 
purpose than as a public alley, and that the abutting prop¬ 
erty shall have the right to use the same as a public alley, 
and that this covenant shall be construed and considered as 
a covenant running with the land. 

It is further agreed and understood that the remaining 
portions of the property not herein released, is to remain 
subject to all the terms, covenants and conditions as set 
forth in the aforesaid lease. 

In Witness Whereof, the Standard Oil Company of New 
Jersey has caused this agreement to be signed by its cor¬ 
porate name by its authorized official and to be sealed with 
its corporate seal, and has constituted and appointed E. S. 
Hall, its true and lawful attorney in fact for it and in its 
name to acknowledge and determine these presents as its 
act and deed, all pursuant to authority conferred by resolu¬ 
tion of the directors of said company and the Standard Oil 
Company of New Jersey, has pursuant to such authority 
executed this agreement the day and year first above writ¬ 
ten. 

STANDARD OIL COMPANY 
OF NEW JERSEY, 
by E. S. Hall, 

Vice President. 

Attest: 

W. F. Quick, 

Ass*t Secretary. 
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12 Answer of Defendant Burman Properties, Inc. 

FIRST DEFENSE. 

The Complaint fails to allege a cause of action upon 
which relief may be granted. 

SECOND DEFENSE. 

1. Defendant admits the allegations of paragraphs 1, 
2, and 3 of the Complaint. 

2. Defendant admits the execution of the paper writing 
attached to the Complaint marked as “Exhibit A”, but fur¬ 
ther answering the allegations of paragraph 4 of the Com¬ 
plaint this defendant states that said writing does not con¬ 
vey unto the Trustee therein named any interest in said 
land referred to therein; defendant further states that it 
conveyed unto the plaintiff only part of Parcel 150/29, and 
did not nor ever intended to convey unto the plaintiff all of 
the property described in the lease between this defendant 
and the Standard Oil Company of New Jersey. 

3. Defendant denies the allegations contained in para¬ 
graph 5 of the Complaint. 

4. Defendant admits the allegations of paragraph 6 of 
the Complaint; in answer to paragraph 7 of the Complaint, 
this defendant admits the execution by the Standard Oil 
Company of New Jersey of the supplementary agreement 
marked “Exhibit B” and attached to the Complaint, but 
is without knowledge or information sufficient to form a 

belief as to the other allegations contained in said 

13 paragraph 7 of the Complaint. 

5. Defendant is without information or knowl¬ 
edge sufficient to form a belief as to the allegations con¬ 
tained in paragraph 8 of the Complaint. 



12 


6. In answer to paragraph 9 of the Complaint, the 
defendant admits that it recorded said supplementary 
agreement. 

7. In answer to paragraphs 10 and 11 of the Complaint, 
this defendant states that it is without information or 
knowledge sufficient to form a belief as to the allegations 
contained therein. 

THIRD DEFENSE. 

1. This defendant states that on, to-wit, November 20, 
1939, under an agreement in writing, it leased unto the 
Standard Oil Company of New Jersey, part of a parcel 
of land known as Parcel 150/29, in the District of Colum¬ 
bia, having a frontage of 100 feet on Bennnings Road, by 
a depth of 115 feet along 17th Street; that the area so 
leased in writing was not the area intended to be covered by 
said lease, it being the intention of Lressor .and Lessee 
that the depth of the property to be demised should be 
only 99 feet; that after the execution of said lease, and 
when the error was discovered and brought to the atten¬ 
tion of the Lessee Standard Oil Company of New Jersey, 
said Lessee agreed to correct said error by releasing unto 
the Lessor the rear 16 feet depth of said property, it be¬ 
ing the intention of Lessor and Lessee that said 16 feet 
depth should be dedicated and used as a public alley to 
serve all adjoining property owners. 

2. That subsequently, by an agreement in writing dated 
January 20,1940, a copy of which is hereto attached mark¬ 
ed “Exhibit this defendant agreed to sell to the plain¬ 
tiff the property known as “part of Parcel 150/29, being 
the Northwest corner of Bennings Road and 17th Street, 
N. E. (100' X 99') at a purchase price specifically set forth 
in said agreement, and that the lease to the Standard 
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Oil Company above mentioned should be assigned to said 
purchaser on date of settlement. That said agreement of 
sale intended to cover only 100 feet front on Bennings Boad 
by a depth along 17th Street of 99 feet as is evidenced by 
the specific designation of said dimensions on the face of 
the contract. That upon date of settlement of said agree¬ 
ment of sale, namely April 11,1940, the plaintiff demanded 
that this defendant execute the so-called ‘‘Deed in Trust” 
described in the plaintiff’s Complaint; that the pe- 
14 riod for performance named therein, namely eleven 
months from date thereof, was an arbitrary date; 
that time was not, nor was it ever intended to be of the 
essence of said agreement. 

3. The plaintiff did not give the defendant any consider¬ 
ation for the execution of said Deed in Trust dated April 
11,1940, nor did said plaintiff or anyone in his behalf ever 
pay the defendant any money or other consideration for the 
said rear 16 feet of part of Parcel 150/29 described in said 
Deed in Trust. 

4. The said rear 16 feet of part of Parcel 150/29 is need¬ 
ed for alley purposes to serve adjoining land held under 
contract of purchase by this defendant; that the plaintiff 
will suffer no injury to his property by the refusal of this 
Court to order the transfer of said strip of land to the plain¬ 
tiff, whereas an Order of this Court requiring the transfer 
thereof to the plaintiff would greatly damage the defend¬ 
ant. 

WHEREFORE the defendant prays: 

1. That the plaintiff’s Complaint be dismissed. 

2. That an Order be passed in this cause decreeing that 
title to said strip of land described in Exhibit “A” of the 
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Complaint is in the defendant, free of any title or interest 
in the plaintiff or defendant Adlai Mann. 

3. That the defendant Adlai Mann be required to release 
of record any interest that he may have in said strip of 
land. 

BUKMAN PROPERTIES, INC., 
By Louis Burman. 


15 Answer of Defendant, Adlai Mann. 

The defendant, Adlai Mann, admits the allegations of the 
Complaint filed herein and represents to the Court that he 
is ready and willing to convey the strip of land in contro¬ 
versy as the Court may direct. 

(Signed) ADLAI MANN. 

Tobriner, Graham, Brez & Tobriner, 
by (Signed) Selig C. Brez, 

Attorneys for Defendant, Adlai Harm, 

Suite 932, Southern Building, . 

Washington, D. C. 


18 finding of Fact and Conclusion of Law. 

1. The Court finds as a fact that there was a lease 
between Burman Properties, Inc., a corporation, lessor, and 
the Standard Oil Company of New Jersey, a Delaware cor¬ 
poration, lessee, dated November 20,1939, which called for 
the dimensions of the lot covered thereby as ICKy by 115'. 

2. That Burman Properties, Inc., did execute a con¬ 
tract of sale for the property covered by the lease, as well 
as the lease itself, to Theodore J. Eiseman January 20, 
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1940, but designated therein the lot as being 100' by 90' in 
one place but also agreed to assign the lease to purchaser. 

3. That thereafter and before settlement, the sellor,* 
Bunnan Properties, Inc., on April 11, 1940, executed a 
Deed in Trust conveying the difference between 100' by 99' 
and 100' by 115', or 16', to Adlai Mann in trust, providing, 
among other things, that if the sellor procured and re¬ 
corded among the Land Records of the District of Colum¬ 
bia a Supplemental Lease from the lessee within eleven 
(11) months from April 11, 1940, then the said 16' to be 
conveyed by said trustee to Burman Properties, Inc., other¬ 
wise to forthwith convey said land to the purchaser, Theo¬ 
dore J. Eiseman, etc. 

4. That an instrument purporting to release the said 
16' was executed by the lessee. Standard Oil Company of 
New Jersey, May 15, 1941, and was recorded among the 
Land Records of the District of Columbia June 24 1941, or 
one (1) year two (2) months and thirteen (13) days from 
April 11, 1940, the date of the Deed in Trust afore¬ 
said. 

CONCLUSION OF LAW. 

19 1. The Court finds that the lease calling for a 

lot lOCK by 115' controls the description shown on the 
plat attached thereto. 

2. That the contract of sale intended to give the pur¬ 
chaser the lease and a lot 100' by 115'. 

3. That no supplemental lease was executed. 

4. That the instrument purporting to release the 16' in 
question by the lessee. Standard Oil Company of New Jer¬ 
sey, is neither a release nor a supplemental lease. 
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5. That Theodore J. Eiseman is entitled to have the 16' 
in question conveyed to him in fee by Adlai Mann, Trustee. 

DANIEL W. O’DONOGHUE. 
Jvrstice. 

Seen 

Jacob N. Halper, 

Atty. for Defendant, Burman Properties, Inc. 


^0 Judgment Determining Title of Real Estate 

in Plaintiff. 

This cause came on to be heard on the 4th day of Janu¬ 
ary, 1943, and evidence having been offered by the Plain¬ 
tiff, Theodore J. Eiseman, and Defendant, Burman Prop¬ 
erties, Inc., a corporation, and answers having been made 
by Dr. William J. Thompkins and Adlai Mann, Trustee, 
and it appearing to the Court that the Plaintiff, Theodore 
J. Eiseman, is entitled to have conveyed to him in fee 
simple the 16' of land in question, it is by the Court this 
.... day of January, 1943, 

ORDERED and ADJUDGED, That the said Burman 
Properties, Inc., a corporation, and Adlai Mann, Trustee, 
be and they hereby are divested of all the right, title, inter¬ 
est and estate in and to the following described property 
situated in the District of Columbia, to wit: 

Part of “Long Meadows: beginning on the Westerly 
line of 17th Street at a point 99 feet Northerly from 
the intersection of said Westerly line with the North¬ 
erly line of Penning Road and running thence North¬ 
erly on the west line of 17th Street, 16 feet to the 
Northerly line of the land conveyed to David H. Moffat 
by Deed recorded in Liber 2699 at folio 49 of the Land 
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Records of the District of Columbia; thence Westerly 
parallel with the Northerly line of Benning Road 100 
feet; thence Southerly parallel with West line of 17th 
Street, 16 feet; thence Easterly 100 feet to the beginning, 
and that title to the said property shall be and the same 
hereby is vested in the Plaintiff, Theodore J. Eiseman, and 
the said Plaintiff, Theodore J. Easeman, is, as betw’eeii the 
parties hereto, hereby declared to be the sole owner in 
fee simple of the title to the above described property, 
formerly vested in Adlai Mann, Trustee, under a Deed 
in Trust from Burman Properties, Inc., a corporation. 

21 DANIEL W. O’DONOGHUE, 

Jtistice. 


23 Statement of Evidence (by Stipulation). 

The parties hereto, by their respective attorneys of rec¬ 
ord, stipulate and agree this 26th day of February, 1943, 
that the statement of evidence on appeal in this case shall 
be as follows; 

1. On November 20,1939, the defendant, Burman Prop¬ 
erties, Inc., had an option to purchase Parcels 150/27, 
150/30 and 150/29 in the District of Columbia as shown on 
the plat prepared by the Surveyor of the District of 
Columbia and offered as an exhibit in this case. Legal 
title did not pass to Burman Properties, Inc. until a few 
months later. The parcel, not numbered on the plat, inter¬ 
vening between parcels 150/30 and 150/29, was and is 
owned by Capital Transit Company. The north 16-foot 
strip of the above parcels may have been available for 
alley purposes extending between and connecting 17th 
Street and Maryland Avenue, except that the parcel owned 
and occupied by Capital Transit Company adjoining this 
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parcel was improved to such an extent that an alley could 
only be projected through that parcel by the removal of 
the said improvements. There was no evidence that the 
Capital Transit Company would agree or desired an alley 
over its land. 

2. Parcel 150/29 was improved by a gas station occupy¬ 
ing a portion of the said parcel, the exact dimensions of 
which are described in the next following paragraph in the 
lease to Standard Oil Company. 

3. On November 20, 1939, the defendant, Burman Prop¬ 
erties, Inc., as lessor, (before it had acquired legal title) 
entered into a written agreement of lease with the Standard 
Oil Company of New Jersey, as lessee, by which the lessor 
granted to the lessee the use of the said property for a 
term beginning on January’ 1, 1940, and expiring on the 
31st day of December 1949. The description of the prop¬ 
erty leased, and embraced in Parcel 150/29, was described 
in the body of the lease as follows: 

24 Beginning at a point on the West property line of 
17th Street at the intersection at right angles of said 
West property line of 17th Street with the North prop¬ 
erty line of Benning Road, thence running along the 
North property line of Benning Road in a Westerly 
direction a distance of 100' to a point, thence at right 
angles and in a Northerly direction to said North prop¬ 
erty line of Benning Road a distance of 115' to a point, 
thence at right angles and in an Easterly direction a 
distance of 100', to said West property line of 17th 
Street at right angles and in a Southerly direction a 
distance of 115' to the point of beginning, and property 
being located at the Northwest comer of 17th St. and 
Benning Road, Northeast, and knowTi for purposes of 
taxation as part of Parcel 150/25.— 
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together with all rights of way, easements, driveways 
and street front privileges thereunto belonging and 
together with all the buildings, improvements and 
equipment thereon or connected therewith, and 
the service station building and facilities hereinafter 
referred to, including the property listed under Sche¬ 
dule “A”, hereunto annexed. 

4. Following the description of the property in the said 
lease, the following statement appears in brackets: “The 
property above described being shown outlined on the 
attached blueprint bearing thereon the approval of lessee.’’ 

5. The blueprint referred to in the lease w'ith Standard 
Oil Company of New Jersey designated the area to be em¬ 
braced in the lease as lOCK on Benning Road and 99' on 
17th Street. This description varied with the description 
shown in the body of the lease which granted to the lessee 
an area lOCK on Benning Road and 115' on 17th Street. 
The description in the body of the lease had the effect of 
including the 16-foot strip on the north part of the lot; 
the description in the blueprint attached to the lease ex¬ 
cluded it. 

6. On January 20,1940, the Plaintiff, Theodore J. Eise- 
man, entered into a contract in writing wherein he agreed 
to purchase from the defendant, Burman Properties, Inc., 
the property described in the lease as part of Parcel 
150/29, Northwest comer of Benning Road and 17th Street 
(100' X 99'). The said contract of purchase included the 
lease between the defendant, Burman Properties, Inc., with 
Standard Oil Company and provided “Lease to be assign¬ 
ed to purchaser at settlement.” 

7. That at the time of settlement for the purchase of 
the aforesaid property in early 1940 at the Title Company 
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it was observed that the lease between Burman Properties 
and the Standard Oil Company of New Jersey carried the 
dimensions of the leased property at 100' by 115'. Louis 
Burman, present and acting for and on behalf of 
25 Burman Properties, Inc., thereupon stated that he 
desired the 16' in question to be reserved for a 
public alley. 

8. That the purchaser, Theodore J. Eiseman, upon 
learning of the discrepancy between the quantity of the 
land as described in the aforesaid lease and the said con¬ 
tract to purchase refused to complete settlement on the 
property. Whereupon, the said Louis Burman proposed 
that the 16' in question be conveyed to a trustee, in trust. 

9. On April 11, 1940, defendant, Burman Properties, 
Inc., did convey the disputed 16' to the defendant, Adlai 
Mann, trustee, by deed in trust upon the conditions set 
forth therein. Said deed in trust is Exhibit ‘*A”, annexed 
to plaintiif’s complaint. 

10. On April 10, 1941, the Standard Oil Company of 
New Jersey wrote the defendant, Burman Properties, Inc., 
advising that there would be prepared an agreement re¬ 
leasing a strip of land in the rear of the property demised; 
described it, and stating that it was understood that the 
strip was being released on condition that it was to be 
used only for alley purposes. The said letter is defendant, 
Burman Properties, Inc.’s Exhibit “I”. 

11. The Standard Oil Company of New Jersey on May 
15, 1941, did purport to execute and thereafter deliver to 
the defendant, Burman Properties, Inc., a written instru¬ 
ment purporting to affect the said 16' of land in dispute, 
this writing being annexed to plaintiff’s complaint as Ex¬ 
hibit “B”. Moreover, this writing was recorded among 
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the land records of the District of Columbia on June 24, 
1941, in Liber 7631, folio 137. 

OHAS. D. SANOEB, JB., 

Attormy for Plaintiff, 

Metropolitan Bank Building, 
Washington, D. C. 

JACOB N. HALPEB, 

Attorney for Defendant, 

Burtnan Properties, Inc,, 

1511 K Street, N. W., 

Washington, D. C. 


26 Statements of Points on Appeal. 

1. In the lease of Burman Properties, Ina, to Standard 
Oil Company there was a variance between the body of the 
lease and the annexed blue-print as to the quantity of land 
leased. The court found that the description in the body 
controlled. But the question of variance was not before the 
court, because the variance had been adjusted by lessor 
and lessee by an agreement that the blue-print would con¬ 
trol and the plaintiff knew this. 

2. Indeed, the plaintiff intended to receive only the 
quantity of land described in the blue print because that 
was the purpose of the conveyance to Mann, trustee; that 
is to say the trustee would deed the disputed strip to plain¬ 
tiff if the release of Standard Oil Company was not ob¬ 
tained within the time limited, otherwise the conveyance 
would be to the defendant Burman Properties, Inc. 
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3. By the contract of January 20, 1940, by which plain¬ 
tiff purchased the land from Burman Properties, Inc., the 
land was described in quantity as 100' x 99^ and that was all 
that plaintiff contracted to receive subject to the time limi¬ 
tation contained in the deed to Mann, trustee. 

4. The issue made by the pleadings was: the release not 
having been obtained within the time fixed by the deed to 
Mann, trustee, is the defendant Burman Properties, Inc., 
thus foreclosed, or, stating it othersvise, is time of the es¬ 
sence of the contract. 


28 Designation of Record on Appeal. 

The Clerk of the Court will include the following in pre¬ 
paring the record on appeal: 

1. The Complaint and Exhibit “A” and “B’’ filed Au¬ 
gust 29, 1941. 

2. The Answer of the Defendant, Burman Properties, 
Inc., Filed October 2, 1941. 

3. The Answer of the Defendant, Adlai Mann, Filed Oc¬ 
tober 31, 1941. 

4. The following exhibits: 

a. Letter of Standard Oil Company dated April 10, 
1941, addressed to Burman Properties, Inc. 

b. Plat of survey of Parcel 150/24, etc. 

5. Findings of Facts and Conclusion of Law, Filed 
January 12, 1943. 

6. Judgment for Conveyance of Real Property, Filed 
January 12,1943. 
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7. Statement of Evidence (Stipulation), Filed 
29 8. Statement of Points on Appeal, Piled 

9. This Designation, Filed 

JACOB N. HALPER, 

1511 K Street, N. W. 
Washington, D. C., 
Attorney for Defendant, 
Bur man Properties, Inc. 


30 Counter-Designation of Record. 

Now comes the plaintiff, Theodore J. Eiseman, and files 
this counter-designation on appeal: 

The Clerk will include in the record on appeal the fol¬ 
lowing : 

1. Contract of purchase by Theodore J. Eiseman from 
Burman Properties, Inc. of Parcel 150/29 dated January 
20, 1940. 

2. Lease dated November 20, 1939, between Burman 
Properties, Inc. and Standard Oil Company of New Jer¬ 
sey. 

CHARLES D. SANGER, JR., 

Nat’l. Metropolitan Bank Bldg., 
Washington, D. C., 

Attorney for Plaintiff. 
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IN THE 


United States Court of Appeals 

FOR THE District of Columbia. 


No. 8485. 


BURMAN PROPERTIES, INC., Appellant, 

V. 

THEODORE J. EISEMAN, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF AND APPENDIX FOR APPELLEE. 


COUNTER STATEMENT OF CASE. 

The Deed in Trust (Appellant’s App. 5, 6, 7) does not 
call for a “release”, but calls for the procuring and re¬ 
cording of a supplementary lease as follows: 

“TO HAVE AND TO HOLD said land and prem¬ 
ises until recordation of the Supplementary Lease be¬ 
tween Burman Properties Inc. and the Standard Oil 
Company of New Jersey and then to reconvey said land 
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and premises to said Burman Properties Inc., pro¬ 
vided, however, that if the aforesaid Supplementary 
Lease shall not be executed and recorded among the 
Land Eecords of the District of Columbia within 11 
months from date hereof then to forthwith convey said 
land to Theodore J. Eiseman, his heirs and assigns, 
without further consideration.” 

No supplementary lease between Burman Properties, 
Inc., lessor, and the Standard Oil Company, Lessee, involv¬ 
ing the disputed 16' has ever been executed (Appellant’s 
App. 15). 


SUMMARY OF ARGUMENT. 

1. The terms and conditions of the Deed in Trust exe¬ 
cuted by Appellant, Burman, requiring the procuring and 
recording of a supplementary lease between Standard Oil 
Company of New Jersey, lessee, and the Appellant, Bur- 
man, were never complied with. 

2. 3 months 13 days after the time set for performance 
under the terms of the Deed in Trust for procuring and re¬ 
cording the supplementary lease as aforesaid, a paper writ¬ 
ing which Appellant alternately calls a “lease” and a “re¬ 
lease”, was recorded, but which is not a supplementary 
lease nor a release as found by the lower Court and was 
not accepted or approved by Appellee, Eiseman. This in¬ 
strument contains a condition and is otherwise contrary to 

¥ 

the intent of the parties as set forth in the Deed in Trust. 
This instrument is incomplete not being acknowledged as 
required by law and contrary to the Statute of Frauds. It 
is signed by only the Standard Oil Company of New Jer¬ 
sey. 

3. It was within the contemplation of the parties, Bur¬ 
man and Eiseman, to convey and receive part of parcel 
150/29, 100' X 115', as found by the lower Court, and set 
forth in the body of the lease between Burman, lessor, and 
the Standard Oil Company of New Jersey, lessee, but mis- 
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described in the contract of sale between the parties, 

4. The Appellant, Burman, at settlement, upon being ad¬ 
vised of the difference in description, IIhhMmmhMihb 
“( 100' X 99')^^ in the contract of sale of the lot and for 
assignment of the lease, with the description of 100' x 115' 
called for in the body of the lease, sought to and did com¬ 
promise this difference with Appellee, Eiseman, by execut¬ 
ing a Deed in Trust covering the 16' in dispute to a trustee 
upon the condition set forth therein. Accordingly, Appel¬ 
lant, Burman, cannot now claim unto himself the 16' in dis¬ 
pute since he has failed to comply with the plain terms and 
conditions set forth in the Deed in Trust, neither has he 
yet offered to obtain and record a “Supplementary Lease”, 
as required under said Deed in Trust. 

I 

ARGUMENT. 

The real issue in this case is whether or not there has 
been compliance with the condition of a certain Deed in 
Trust prepared and executed by Appellant which Deed in 
Trust required the Appellant to obtain and record a sup¬ 
plementary lease between Burman Properties, Inc., and the 
Standard Oil Company of New Jersey within 11 months 
from April 11, 1940 (Appellant’s App. 5, 6, 7). If, there¬ 
fore, this condition was not met, the trustee therein named 
was required to convey a disputed 16' of real estate, the 
subject of the Deed in Trust, to Appellee (Appellant’s App. 
5, 6, 7). The obtaining and recording of a supplementary 
lease as called for under the Deed in Trust was never com¬ 
plied with and the Trial Court so found (Appellant’s App. 
15). 3 months and 13 days after the expiration date set 
by Appellant in the Deed in Trust for obtaining the said 
supplementary lease, a paper writing "was recorded which 
Appellant alternately calls a “release” and a “lease” (Ap¬ 
pellant’s App. 8, 9,10). This paper is neither a supplemen¬ 
tal lease nor a release and the Trial Court so found (Ap¬ 
pellant’s App. 15). Under no legal consideration could this 
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paper be called a supplementary lease, in that it contains a 
condition not within the contemplation of the parties or 
made a part of the Deed in Trust, and is signed by only 
one of the parties to the original lease between the Appel¬ 
lant and the Standard Oil Company, namely the Standard 
Oil Company. The Standard Oil Co., lessee, not owner, 
cannot make a “covenant’’ to be “* * * considered as a cove¬ 
nant running with the land” (Appellant’s App. 10). More¬ 
over, this paper is in no sense a lease or supplementary lease 
since it is not signed and acknowledged by the lessor ac¬ 
cording to the provisions of Title 45, Section 106, District 
of Columbia Code (1940) as follows: 

“No estate of inheritance, or for life, or for a longer 
term than one year, in any real property, corporeal or 
incorporeal, in the District of Columbia, or any declara¬ 
tion or limitation of uses in the same, for any of the 
estates mentioned, shall be created or take effect, ex¬ 
cept by deed signed and sealed by the grantor, lessor, 
or declarant, or by will.” 

or if the Standard Oil Company could be considered a “de¬ 
clarant” it is incomplete in form in that it is not acknowl¬ 
edged as required by Title 45, Section 302 of the District of 
Columbia Code (1940) as follows: 

“The deed of a corporation shall be executed by hav¬ 
ing the seal of the corporation attached and being signed 
with the name of the corporation, by its president or 
other officer, and shall be acknowledged as the deed 
of the corporation by an attorney appointed for that 
purpose, by a power of attorney embodied in the deed 
or by one separate therefrom, under the corporate seal, 
to be annexed to and recorded with the deed.” 

This paper was not offered to, nor accepted by Appellee 
who at the time of its recordation was the assignee of the 
lease between Burman and the Standard Oil Company. This 
paper could not be valid as regards Appellee and third par¬ 
ties. Chief Justice Marshal, as quoted in Munsey Trust 
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Company v. Alexander, Inc., 59 App. 370, 42 F. (2d) 604, 
said: 


‘The acknowledgement or the proof which may 
authorize the admission of the deed to record, and the 
recording thereof, are provisions which the law makes 
for the security of creditors and purchasers. They 
are essential to the validity of the deed, as to persons 
of that description, not as to the grantor. •••»»» 

Moreover, the paper writing signed only by the Standard 
Oil Company violates the Statute of Frauds, Title 12, Sec¬ 
tion 302 of the District of Columbia Code (1940) as fol¬ 
lows: 


“No action shall be brought whereby to charge * * * 
any person • * * upon any contract or sale of lands, 
tenements, or herditaments, or any interest in or con¬ 
cerning them, or upon any agreement that is not to be 
performed within the space of one year from the mak¬ 
ing thereof, unless the agreement upon which such 
action shall be brought, or some memorandum or note 
thereof, shall be in writing, which need not state the 
consideration, and signed by the party to be charged 
therewith or some other person thereunto by him law¬ 
fully authorized.” 

Finally, viewing the paper in the light of the fundamental 
principles of law with respect to contracts, it simply is a 
unilateral paper and not in accordance with the agreement 
of the parties or the terms of the Deed in Trust. 

It is clear that there was never a meeting of the minds 
as regards the dimension of the real estate in the original 
contract of sale (Appellee ^s App. 1) between Burman and 
Eiseman. This is evidenced by the fact, that at the oflBce 
of the title company, at the time of settlement, under the 
contract of sale a new agreement was entered into between 
the seller. Appellant, Burman, and the purchaser. Appel¬ 
lee, Eiseman, which agreement resulted in the aforesaid 
Deed in Trust. The fact is that before sale Appellee saw 
the lease between the Appellant and the Standard Oil Com- 
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pany. The body of this lease calls for 100' x 115' which 
fact is admitted by both Appellant and Appellee. (Appel¬ 
lant’s App. 18.) Appellee also saw the site which was oc¬ 
cupied by a gasoline station and thought he was purchas¬ 
ing the whole site covered by the lease to the gasoline sta¬ 
tion as indeed the sales contract provided. Undeniably 
the said lease was the primary motive for the purchase. 
At settlement the discrepancy was first discovered. Thus, 
this conflict resulted in a new agreement and the Deed in 
Trust. In Fresh v. Gilson, 41 U. S. (16 Pet.) 324, 330,10 L. 
Ed. 982, reversing (Cir. Ct. 1838) 5 Crunch, C. C. (5 D. C.) 
533, Fed. Cas. No. 5,112, the Court said: 

“There cannot be a doubt that where the contract 
contained in a deed has been varied or substituted by 
the subsequent acts or agreements of the parties, 
thereby giving rise to new relations between them, the 
remedies originally arising out of the deed may be 
varied in conformity with them.” 

Thus a new obligation and contract arose and was em¬ 
bodied in the Deed in Trust as regards the 16' in dispute 
and the conditions set forth in the Deed in Trust are of 
primary consideration. Under the Deed in Trust, made, 
and executed by Burman, violence is done to reason to say 
that the writing (Appellant’s App. 8, 9, 10) complies with 
the terms of the Deed in Trust. Nor could reason be 
stretched to say that the parties intended a conditional sup¬ 
plemental lease or a conditional release, nor that 14 months 
and 13 days is a compliance with the time provided and set 
forth in the Deed in Trust (Appellant’s App. 5, 6, 7). 

Considering the contention of Appellant that the time set 
in the Deed in Trust (Appellant’s App. 6), was “arbi¬ 
trarily fixed and that it was not intended that time be of 
the essence of the agreement”. (Appellant’s App. 13) We 
find: 

Appellant at trial offered no evidence in support of his 
assertion that the time set was arbitrary or that it was not 
of the essence. On the other hand the action of the Ap- 
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pellee shows that he considered time to be of the essence 
(Appellant’s App. 3, par. 8). This stands uncontradicted. 

The subject of Secombe v. Steele, 20 How (U. S.) 95,104, 
is not analogous to the matter herein, neither is the quo¬ 
tation cited by Appellant in point. In this case however, 
the Court said, page 104,105: 

(< • * • conclusions are, that the plaintiff, in good 
faith, attempted a literal performance of his contract. 

m • •a 


Does Appellant here assert, or does it appear that he 
attempted to literally perform his contract? No. Does he 
offer any valid legal excuse, or does he present any evi¬ 
dence of the exercise of diligence, or does he offer any ex¬ 
cuse for his neglect to perform within the time he set in 
the said Deed in Trust for performance? No. 

From the Deed in Trust (Appellant’s App. 5, 6, 7), it is 
clear the parties looked to the possibility of non-perform¬ 
ance according to the letter of the same and made therein 
an express stipulation providing for that contingency (Ap¬ 
pellant’s App. 6). When this stipulation was agreed to 
and signed by Appellant, he did not, nor did he intend to 
leave the law to determine the consequences of non-per¬ 
formance, but rather selected and made a law on the sub¬ 
ject by an express provision in the body of the said Deed in 
Trust. The intention of the parties and the language se¬ 
lected and used by Appellant is clear, convincing and cer¬ 
tain, viz: 

# provided, however, that if the aforesaid Sup¬ 
plementary Lease shall not be executed and recorded 
• • * within 11 months from date hereof then to forth¬ 
with convey said land • • (Italics added.) (Ap¬ 
pellant’s App. 6.) 

Appellant has no case for the Court to act upon. He can¬ 
not take advantage of his failure to comply with his own 
agreement. Nothing has occurred unprovided for in said 
Deed in Trust. The Equity Court cannot step in and act 
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upon a case, and declare what shall be done by the parties 
when they had, by their agreement, determined for them¬ 
selves. Furthermore, Appellant does not, even now, offer 
to do equity by offering the supplemental lease anticipated 
by the Appellant and Appellee. 

In Stinson v. Dotcsman, 20 How. (U. S.) 461, 466, the 
Court said, and it would seem to bear on a fair interpre¬ 
tation of the language used in said Deed in Trust: 

am • • parties have declared in their contract 

that time is a material consideration, and have agreed 
that their rights shall depend upon a scrupulous fidel¬ 
ity to their engagements, it does not belong to that 
court to make another law for the parties. Where it 
plainly appears that the sale is conditional, and its 
completion is dependent upon the fulfillment of any 
of the terms with punctuality by either party, a Court 
of equity, in general, will not interpose to relieve the 
party in default, on the principal that time is not of 
the essence of the contract.” (Italics added.) 

Accordingly, the contingency provided for under the 
plain, definite terms of the said Deed in Trust happened, and 
Appellant's answer and evidence herein contains no valid 
excuse for his delay and neglect and, therefore. Appellant 
is not entitled to the consideration he seeks. Stinson v. 
Bousman, supra, page 466. 

The intention of the parties from the language used which 
is definite, clear and unambiguous as set forth in said Deed 
in Trust correctly vests in Appellee the right to the 16' strip 
in dispute. Moreover, the paper waiting (Appellant’s App. 
8, 9, 10) is neither a release nor a supplemental lease, for 
the reason herein aforesaid. 

Some stress is made by Appellant, but no evidence was 
ever offered in the lower Court, that the Deed in Trust 
(Appellant’s App. 5, 6, 7) to convey the disputed strip to 
the trustee involved a valuable consideration from Burman 
to trustee Mann and that there was no consideration from 
Eiseman for the same (Appellant’s App. 13). This belies 
the true facts. For the information of the Court the dis- 
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pute between Appellant and Appellee at settlement under 
the sales contract is admitted, likewise the Deed in Trust is 
admitted (Appellant’s App. 19, 20). Therefore, an agree¬ 
ment compromising the disputed matter was reached be¬ 
tween Burman and Eiseman resulting in the Deed in Trust 
and settlement was completed on the contract of sale and 
the agreement resulting from the Deed in Trust and the 
lease assigned to Appellee. Ample consideration is present 
and apparent for this action. 

It is further asserted by Appellant for the first time on 
appeal and no evidence was submitted to the lower Court 
(Appellant’s App. 17, 18, 19, 20, 21), that the condition in 
the Deed in Trust amounts to a penalty upon Appellant. 
In this regard, for the information of the Court, this is 
not a penalty but simply a condition for performance and 
it must be kept in mind that the Deed in Trust and the con¬ 
dition set forth are of the Appellant’s own making and 
therefore must be construed most liberally in favor of 
Appellee. Nicolopole v. Love, 39 App. D. C. 343,47 L. R. A. 
(]Sr. S.) 949. 

The original lease between Appellant and the Standard 
Oil Company of New Jersey, Lessee, called for dimensions 
in its body, for a lot lOCK x 115', whereas the plat attached 
to said lease calls for lOCK x 99'. These facts are admitted 
by both Appellant and Appellee (Appellant’s App. 18, 19). 
The lease must control over the printed plat. 

It is a settled rule of law that, where part of a con¬ 
tract is written and part printed, and the written 
and printed parts apparently inconsistent, the written 
words will control the construction.” McReynolds v. 
Mortgage <& Acceptance Corporation, 56 App. D. C. 342, 
343, i3 F. (2d) 314. 

In the contract between Apellant and Appellee (Appel¬ 
lee’s App. 1) the dimensions called for are “part of parcel 
150/29 with improvements thereon * • *’» which alone would 
mean 100' x 115'. However, it will be noted, that blanks were 
filled in by typing and mmA there was inserted “(100' x 
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99') Thus the 16' dispute. This contract contains no ex¬ 
press exception or reservation to Appellant for any pur¬ 
pose, including alleged alley purposes now asserted (Ap¬ 
pellee’s App. 1). 

‘‘The cardinal rule for interpretation of a contract 
is to ascertain if possible, from the instrument itself, 
the intention of the parties and to give effect to that 
intention, and, where there is obscurity or ambiguity, 
the language used should be read in the light of all sur¬ 
rounding circumstances including acts of the parties in¬ 
dicating what interpretation was placed upon it by the 
parties themselves.” Green v. Ohergfell, syllabus 19, 
73 App. D. C. 298, 299,121 F. (2d) 46, reversing Oherg¬ 
fell V. Green, 29 F. Supp. 589, cert. den. 62 S. Ct. 72. 

Nowhere in the record is there evidence of the Standard Oil 
Company, Lessee, that it expected to receive, under the lease 
with Appellant, any less than lOCK x 115'. Until the time 
of settlement the record fails to disclose evidence that Ap¬ 
pellant intended to give Appellee anything less than the 
real estate covered by the lease except the iiA notation afore¬ 
said. In fact Appellant therein agreed to assign the lease 
(Appellee’s App. 1), which lease expressly calls for 100' x 
115' (Appellant’s App. 18), thereby including the disputed 
area. It is significant and Appellant admits: 

“7. That at the time of settlement for the purchase 
of the aforesaid property in early 1940 at the Title 
Company it was observed that the lease between Bur- 
man Properties and the Standard Oil Company of New 
Jersey carried the dimensions of the leased property at 
100' by 115'. Louis Burman, present and acting for 
and on behalf of Burman Properties, Inc., thereupon 
stated that he desired the 16' in question to be reserved 
for a public alley, 

“8. That the purchaser, Theodore J. Eiseman, upon 
learning of the discrepancy between the quantity of 
the land as described in the aforesaid lease and the 
said contract to purchase refused to complete settlement 
on the property. Whereupon, the said Louis Burman 
proposed that the 16' in question be conveyed to a trus¬ 
tee, in trust.” (Appellant’s App. 19, 20.) 
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The present assertion for the use of the strip as a pubUc 
alley when analyzed in light of the existing facts and cir¬ 
cumstances resolves into an absurdity. Appellant has taken 
no steps of record toward converting the 16' in dispute for 
use as a public alley. The property immediately adjoining 
the real estate in dispute is not owned by Appellant but by 
the Capital Transit Company (Appellant’s App. 17) and 
finally Appellant has no land within close proximity of the 
strip in question. Thus there exists no apparent reason to 
substantiate Appellant’s now alleged desire for a public 
alley. 

CONCLUSION. 

The plain terms and conditions of the Deed in Trust have 
never been complied with. The action finally taken in ob¬ 
taining a paper writing 3 months and 13 days after the ex¬ 
piration of the 11 months set by Appellant in said Deed in 
Trust from the Standard Oil Company of New Jersey, Les¬ 
see, resulted in neither a supplementary lease as called for 
in said Deed in Trust, nor a “release”, it being incomplete, 
late and contrary to our Code and contrary to the expressed 
will of the parties. It is of no force and effect as regards 
Appellee and third parties. There has been no performance 
under the Deed in Trust. 

The asserted desire by Appellant, at settlement, under 
sales contract, to use the 16' in dispute as a public alley was 
an after-thought on part of Appellant. No mention was 
made in the sales contract of this alleged desire and a fair 
interpretation of the same in light of the surrounding facts 
does not lead to the conclusion that the parties at any time 
before settlement ever contemplated the use of this strip as 
a public alley. There is no evidence of the desirability, 
suitability or necessity to use the 16' as a public alley by 
Appellant or any one else. Appellant owns no property 
adjoining said 16' strip. 

The language in the condition of said Deed in Trust is 
clear, definite and unambiguous. The intention of the par¬ 
ties is likewise clear. There is no evidence by way of legal 
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excuse for Appellant not complying with the terms of and 
time set in said Deed in Trust to preserve unto himself the 
16' strip. 

Accordingly, the judgment of the Court below should be 
affirmed. 

Bespectfully submitted, 

Charles D. Sanger, Jr., 

National Metropolitan Bank Build¬ 
ing, 

Washington, D. C., 

Attorney for Appellee. 
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